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What is an Enduring 
Power of Attorney 

(Financial)? 

An Enduring Power of Attorney 

(Financial) is a very important 

legal document which enables a 

person (the donor) to appoint 

another person (the attorney) to 

make financial and legal 

decisions on their behalf. 

‘Enduring’ means the power 

continues (endures) even when 

an individual is unable to make 

these types of decisions for 

themselves due to accident or 

illness resulting in incapacity, 

either temporary or permanent.  

Part of our estate planning 

service includes the making of an 

Enduring Power of Attorney 

(Financial), as this is the only 

way a person can control who 

will make decisions on his/her 

behalf when they are unable. 

If a valid Enduring Power of 

Attorney (Financial) is not made, 

the donor’s family/person 

concerned will need to apply to 

the Guardianship List of the 

Victorian Civil and Administrative 

Tribunal (VCAT) to be appointed 

as the donor’s ‘administrator’.  

In some circumstances, 

particularly if there is a dispute 

or conflict between the donor’s 

family/persons concerned, VCAT 

may appoint an independent 

person or trustee company (such 

as State Trustees) to act as the 

donor’s ‘administrator’. 

Who can you appoint 
as an attorney? 

The donor may appoint: 

 any person to act as your 

attorney provided he/she is 

over 18 years of age and is 

capable of acting; and/or 

 an organisation (such as a 

trustee company), 

to act as their attorney. 

The attorney should be someone 

who the donor trusts to manage 

their affairs, and look after their 

best interests. 

The donor may also appoint 

more than one attorney 

(preferably no more than four) 

and can decide how those 

attorneys are to act and under 

what limitations or restrictions.  

For example, either: 

 jointly, i.e. the attorneys 

must act and make 

decisions together 

(unanimously);  

 jointly and severally, i.e. the 

attorneys can make 

decisions together or 

independently; 

 by majority (i.e. any two of 

the three attorneys must act 

at any one time); or 

 only after the approval of a 

nominated person (whilst 

that nomination person has 

capacity). 

The donor may also appoint an 

alternate attorney(s) to act in the 

event the original attorney(s) is 

unable or unwilling to act. 

Commencement 

The donor may choose when 

their Enduring Power of Attorney 

(Financial) will begin.  For 

example, the donor may elect for 

the attorney’s powers to 

commence either: 

 immediately, when the 

attorney accepts the 

appointment; or 

 on a specified 

date/occasion; or 

 only when the donor is 

unable to make decisions for 

themselves due to 

incapacity.  

If the attorney’s powers begin 

immediately, the attorney should 

act in accordance with the 

donor’s direction, while the 

donor still has the capacity to 

manage their financial and legal 

affairs.  When the donor loses 

capacity, the attorney’s 

responsibility is to continue to 

manage the donor’s legal and 

financial affairs in the donor’s 

best interests. 

If the attorney’s powers begin on 

a specified date and the donor 

still has capacity at that time, 

the attorney can only act at the 

donor’s direction.  If the donor 

loses capacity before the date 

specified, the attorney’s powers 

will still only begin on that date. 

In the latter case, if decisions 

need to be made earlier, the 

attorney may need to be 

appointed as the donor’s 

administrator by VCAT. 

If the attorney’s powers begin on 

a certain occasion (e.g. when the 

donor loses capacity) the 

attorney may be asked to prove 

that the donor has lost capacity.  

The attorney can do this by 

providing a medical certificate or 

letter from the donor’s doctor or 

specialist, stating that the donor 
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has lost the capacity to manage 

their legal and financial affairs, 

and whether the loss is 

permanent. 

Legal and financial 

decisions 

An attorney appointed under an 

Enduring Power of Attorney 

(Financial) can make the same 

financial and legal decisions that 

the donor could make for 

themselves when competent.  

The donor can limit or place 

conditions on how they want 

their attorney(s) to carry out 

their responsibilities.  

An attorney cannot: 

 make medical treatment or 

lifestyle decisions for the 

donor (this is the role of an 

agent/guardian appointed 

under an Enduring Power of 

Attorney (Medical 

Treatment)/Enduring Power 

of Guardianship);  

 act as a trustee (e.g. a 

 trustee of a 

discretionary trust, although 

there are limited statutory 

exceptions to this rule); 

 act as a director (this is a 

personal appointment that 

cannot be delegated to an 

attorney); 

 make a Will for the donor; 

 enter into a marriage or 

divorce on the donor’s 

behalf; 

 vote for the donor; or 

 swear an Affidavit for the 

donor. 

Responsibilities of the 
attorney 

The attorney must: 

 act in the donor’s best 

interests; 

 wherever possible, make the 

same decision that the 

donor would have made; 

 keep accurate records of 

dealings and transactions 

made; 

 avoid situations where there 

is a conflict of interest; and 

 keep the donor’s property 

and money separate from 

their own. 

Should an attorney be 
paid? 

The donor does not need to pay 

the attorney, unless the donor 

has appointed a professional 

person or organisation as their 

attorney. 

The attorney is entitled to be 

reimbursed by the donor for 

expenses they have paid on the 

donor’s behalf.  

You can include a remuneration 

clause in your Enduring Power of 

Attorney (Financial) allowing 

your attorney to be paid (at a 

rate you set) for their time and 

effort in acting as your attorney. 

When does the 

Enduring Power of 
Attorney (Financial) 
end? 

The Enduring Power of Attorney 

(Financial) will end on any of the 

following circumstances: 

 the death of the donor; 

 the death of the attorney (or 

last surviving joint attorney, 

if applicable); 

 the insolvency of the 

attorney; 

 the donor revokes the 

Enduring Power of Attorney 

(Financial) (whilst the donor 

is competent to do so); or 

 the donor signs a later 

Enduring Power of Attorney 

(Financial), which revokes all 

previous Enduring Powers of 

Attorney (Financial). 

 by order of VCAT. 

 

The attorney may resign if they 

no longer wish to accept the 

appointment. If the donor is still 

competent, the donor can make 

a new Enduring Power of 

Attorney (Financial). 

If the attorney wishes to resign 

whilst the donor is incapable or if 

the attorney does not wish to 

act or to continue to act, the 

attorney must apply to VCAT for 

their resignation to be approved.  

In this situation an administrator 

will be appointed in place of the 

attorney. 

If the donor revokes an earlier 

made Enduring Power of 

Attorney (Financial), we 

recommend that the donor 

notifies the previous attorney in 

writing that their power has been 

withdrawn or by providing them 

with a completed Revocation of 

Enduring Power of Attorney 

form. 

 

The law is complex and the 

types of decisions an attorney 

may be required to make are 

varied, often highly emotional 

and done so under pressure.  

The role of an attorney is very 

important and comes with a 

great deal of responsibility.  We 

recommend you contact our 

Estate Group for advice and 

assistance 

 


